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L | PRELIMINARY STATEMENT
This is Appellants memorandum in reply to the Brief of the Appellee, J.D. Mar1on
SinCe_ _Appellants anticipated, and thoroughly reﬁlted,‘ most of Appellee’s arguments in their
initial brief, _this brief is limited to a fev.v' minc-)r,. but necessary, obseﬁations a'nd. comments.
' II ' LEGAL ARGUMENT

'A.  The Shirkey Holding Must Be Clarified.

As anticipétéd, Appellee relies heavily upon a strict reading of this Court’s prior rulixig in

Shirkey v. Mackey_, which held: -

West Virginia Code §55-2-6a (1983) sets an arbitrary time period

after which no action, whether contract or tort, may be initiated

against architects and builders. Pre-existing statutes of limitation

for both contract and tort actions contmue o operate w1th1n this
: rout51de limit.

Syl pt. 1,399 S.E2d 868 184 W. Va. 157 (1990)(empha31s added) The breadth of ﬂ’lIS

language glves rise to confusmn Neither the Court in deciding Shzrkey nor the Leglslature in -

enacting W. Va. Code §55-2-6a intended for the subject statute to ‘be applied to_ every

conceivable claim under the sun, giving builders and architects a “license to kill.” The statute of |

' repose at issue is simply inapplicable to Appellants’ claims for fraud and civil _bonspiracy against

the builder and sellers.

The Court should acknowledge that the above-quoted syllabus Ijoi_nt omits essential

limiting language that is contained in the statute. ~Appellants respectfully suggest that the

holding in Shirkey should read: West Virgiﬁz’a Code.§55-2~6a sets an érbitrai‘y time period after

- which no action, whether contract or tort, grising from the construction of any improvement to

real property, may be initiated against architects and builders.




Compare for instance, .-the' Court’s syllabus point holding penned approximately six
i months after the Skzrkey opinion in Gibson v. W, Va Dept of Hzghways

W. Va. Code §55-2-6a limits the time period in whlch a suit may

be filed for deficiencies in the planning, design, or supervision of

construction of an improvement to real property to ten years.
Syl pt. 1, 185 W.Va. 214, 406 S.E.2d 440 (1991)(emphasis added). Fleshing-out this holding,-
the Court specifically acknowledged in Gi_bson_that the “builders and architects” statute of repose
does not violatc due process guarantees bec_:ause if is limited to specific causes of action:

W. Va. Code §55-2-6a has a ten-year limitation and bars recovery

in three general areas. The first relates to damages “for any

deficiency in' the planning, d_es_ign, surveying, observation or

supervision of any construction[.]” The second involves damages

arising from “the actual construction of any improvement to real

property[] The third area is “for any injury to a person or for

bodily injury or wrongful death arising out of the defective or

unsafe condition of any 1mprovement to real property[ 17
185 W.Va. 214, 220, 406 S.E.Zd 440, 446 (emphasis added).

Indeed, Gibson implicitly stands for Appellants’ position in this case - their fraud and
civil conspiracy claims arise from the Appellee’s and oo-defendants’ lies employed to induce
them into purchasmg the subJect real property (on a date remote from the constructmn of the
house there by Appellee), and those claims do not ﬁt W1th1n the categorles of claims governed by
W. Va, Code §55 2 6a. As such, the trial court committed clear error in dlsmlssmg Appellants

fraud and civil conspiracy claims against Appellee and its ruling must be reversed.

B. Appellee’s Arguments Regardmg the Fraud and Civil Consplracy Claims Are
- Without Merlt. _ : .

First of all, Appellaﬁts do not suggest that their fraud and civil conspiracy claims are not

“torts.” See Appellee’s Brief at 4. TFraud and civil oonspiracy are indeed torts. However, as




estabhshed above, fraud aﬁd civil consp;racy are not torts that fall within the categones of cla1ms
govemed by W. Va Code §55 2-6a. |

| Second_ly,‘ Appellants agree that 'the."‘d'iscovery rule” is inapﬁlicaﬁle (absent any
“ohstruction” aé mentioned in'-W Va ‘Code §55~2-17) to claims governed by W, Va Codé §5542-
| | 6a. See Appellee’s Brief at 7. On the other hand Appellants correctly assert that the discovery

rule is apphcable to their claims of fraud and civil conspiracy, Whlch are govemed instead by the

' general two-year statute of hmltations found at W Va. Code §55-2-12. McCoy V. M:ller 213

W. Ya. 161, 578 S.E.Zd 355 (2003, Gazther W, Czty Hospztal, Inc., 199 W. Va. 706, 487 S.E2d -

901 (1997); Wooten v. Robérts and 'Legacy One, Inc., 205 W. Va. 404, 518'S._E.2d 645 (1999);
| ‘Stemp.vle . Débson, 184 W. Va. 317, 400 SE2d (1990); Sewell v. Gregory, 179 WVa 585, 371
SE2d82(1988). | |

Fi_nﬁlly, Appellants” fraud and civil cdnspiracy clairﬁs do ﬁot arise fmm deficiencies in

‘the construction, as Appellee feebly argues. See Appellee’s Brief at 6. What dist.inguishes this

case from all previously-decided “builder cases” is the builder’s involvement in a subsequent

sale of real estate. - The Appellee builder inserted himself into the pitching of the real estate to .

Appellants and, albng with the co-defendants, explicitly denied the existence of defects and prior
_.répairs that defendants knew to exist.! Appellants’ damages éﬁsej from the fact that they were

induced by the defendants’ lies to purchase a “money pit,” when they would never have made

that purchase if they had known the truth. As such, the fraud and civil conspiracy claims arise

! The elements of fraud are: (1) the act claimed to be fraudulent was the act of one or all of the Defendants; (2)

the act was material and false; (3} Plaintiffs relied on it and were justified under the circumstances in relying upon it; and
(4) Plaintiffs were damaged because they relied on it. Horton v. Tyree, 104 W.Va. 238, 139 S.E. 737 (1927). Civil
conspiracy is the combination of two or more parties to commit a tort. Dixon v. American Indus. Leasing Co., 162 W.
Va. 832,253 S.E.2d 150 (1979)
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from misrepresentations and omissions at the time of sale, not from the construction several

years earlier.

C, The Court Should Apply the Doctrine of Equitable Estoppel To Deprive Appellee of

the Benefit of W. Va. Code §55-2-6a in This Case.

Appellants believe that the question of wheth_ef the doctrine of equitable estoppel applies

fo claims limited by W. Va. Code §55-2-6a is one of first impression. Appellants also believe it

is a question of basic fairness, as the law does not intend to reward _tﬁos_c perpetrators who

actively conceal their wrongdoing long enough to time-bar their victims’ remedy. “To decide

the case we need look no further than the maxim that no man may take advantage of his own

wrong.” Glus v. Brooklyn Ea‘ste?n Dist. Terminal, 359 U.S. 231,232, 79 S.Ct.'760? 762 (1959).

Appellants argue that application of the doctrine of equitable estoppel is fair in this case -

for two reasons: (1) because of the builder’s fraud at the time of the sale of the real estate to

Appellanfs, when he expressly denied the existence of defects and prior repairs which he knew to

exist; and (2) because of concealment of inadequate censtruction and prior repairs to the

foundatidn by walling in and covering up large portions of the foundation so as to. prevent
d'isco'very by a “normal” home i'nspection (as supported by Appellants’ expert witnesses).

The doctrine of eqﬁitable estoppel is explicitly applicable to claims under W. Va. Code

§55-2-6a by virtue of W. Va. Code §55-2-17, which partially codifies the doctrine as an

exception to all periods of limitation contained in Article 2, Chapter 55 of the Code.

Specifically, W. Va. Code §55-2-17 provides, in patihent_ pait: “Where any such right as is

~mentioned in this article shall accrue against a person, if such person shall ... by any other

~indirect ways or means, obstruct the prosecution of such right ... the time that such obstruction

may have confinued shall not be computed as any part of the time within which the said right.
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might or ought to_ have been prosecuted.” (Emphasis added.) See_alsa.Durtine v. Savas, 455

F.Supp. 153, 161 (D.C.W.V. 1978)(app1ic_atioh of _eq'uitall:')le estoppel, pursuant to W. Va. Code

§55-2-‘17 and general equitable authorify of the court, is an equitable solution to what would

otherw1se be an unjust’ and harsh result); Blais v. Alhed Extermmatmg Co., 198 W Va 674, 678

482 S.E.2d 659 663 (1996)(because the trial court did not consider any aspect of the equ1table

' estoppel argument remand was requlred) cmng Syilabus Pt. 2, Sourh Szde Lumber Co. v. Stone
Construction C'o 151 Ww. Va 439 152 S E.2d 721 (1967)
Appellee meffectlvely aitempts to avoid the appllcatlon of W. Va. Code §55- 2 17 by

pleading the doctrine of expresszon unius est excluszon alferzus. See Appellee s Brief at 9—10.

However the expresszon unius maxim does not abate the prlmary rules of statutory constructlon

The plaln language of W Va. Code §55-2-17 indicates that its prowsmns apply to “any such nght.

as is me11t1oned in this arttcle 7 and the bullders and arch1tects statute of repose was deliberately

' cod1ﬁed by the Leglslature n Arttcle 2 Chapter 55

Nevertheiess and perhaps more 1mportant1y, the Court s optlon to apply the doctrine of

. eqmtable estoppel is not limited to apphcatmn via W. Va C'ode §55-2- 17 The Court may apply

the doctrine pursuant to its general equ1table authority to .achle-ve a ]ust and fair result. The_

Appellee did not, and could not, argue that “fairness” and “equity” are on his side. Appellee’s

position is essentially that the Court should not consider the evidence of his fraud, concealment,

. and obstruction, and should absolve him due to the mere passage of time. The Court should.

emphatically reject such a position.
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CONCLUSION

Based upon” the record and in accordance w1th persuasive authonty, Pet1t1oners

respectfully request that the Court reverse the ruhng of the 01rcu1t court and remand the clalrns "

' agamst Respondent for further proceedmgs.
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